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Metadata, an electronic document’s 
underlying historic footprint, has long 
been a source for conflict among liti-

gants. Historically, many litigants sought to 
minimize the metadata they provided their 
adversaries in a strategic effort to limit con-
clusions that could be drawn regarding an 
electronic file. Whether out of strategic 
imperative or otherwise, such attempts to 
degrade electronically stored information 
(ESI) by stripping its metadata are viewed 
with increasing skepticism by the courts.

Although U.S. District Judge Shira 
Scheindlin’s opinion in National Day Laborer 
Organizing Network v. U.S. Immigration 
and Customs Enforcement Agency, 2011 WL 
381625 (S.D.N.Y. Feb. 07, 2011), dealt pri-
marily with applying the Federal Rules of 
Civil Procedure to Freedom of Information 
Act requests, it put the legal community on 
notice that metadata may no longer be used 
as a tool for disguising information. The 
opinion reaffirmed that such information is 
“an integral or intrinsic part of an electronic 
record.” It is clear that the courts’ patience 
regarding metadata disputes is coming to 
an end. National Day Laborer made it clear 
that if certain, specified metadata fields 
are requested by a litigant, and there is 

no objection, the responding party should 
comply with the request. Data must be col-
lected and processed in a way that allows 
parties to capture the requested metadata. 
Ultimately, this means that the form of pro-
duction needs to be agreed upon early, to 
ensure that required metadata are not lost.

Scheindlin reiterated the importance of Fed. 
R. Civ. P. 26, writing that the Rule 26(f) “meet 
and confer” conference is the proper forum for 
parties to discuss form-of-production issues. 
However, under Rule 34, if a request does not 
specify a form of production, “a party must 
produce it in a form…in which it is ordinarily 
maintained or in a reasonably usable form.”

uSaBlE mEanS SEaRchaBlE
The term “usable” has come to mean 

“searchable.” Historically, absent an agree-
ment between litigants, to meet the usabil-
ity requirements of the rule only static image 
files (PDF or TIFF), text and appropriate load 
files used to import ESI and metadata into 
a review database were provided. Absent 
agreement between the litigants on metadata 
production, Scheindlin ruled, the defendant 
was obligated to provide 23 specific metadata 
fields at a minimum in future productions. 
She did mention that she was not suggest-
ing that these fields must be used in all cases, 
and that reasonableness and searchability 
remain the standard. But Scheindlin took the 

opportunity to define the minimum fields 
that should be presented with ESI in every 
case. As such, she took another step toward 
creating uniformity in ESI productions.

Although Scheindlin mentioned that 
“native format is often the best form of 
production,” the risks, costs and practical 
constraints associated with native-file pro-
duction drive most litigants to produce ESI 
in static-image format. “In an effort to rep-
licate the usefulness of native files while 
retaining the advantage of static produc-
tions, image format productions are typical-
ly accompanied by ‘load files,’ ” she wrote, 
citing Sedona Principles 2d Principle 12, 
cmt 12(b).

Because load files are highly variable 
among document-management systems, 
presenting them as the standard production 
format opens the door for major discovery 
disputes. For example, in an adversarial envi-
ronment, it is common practice for litigants 
to eliminate electronic relationships between 
e-mails and their attachments; eliminate text 
from static images; and provide static images 
in a single electronic file without delineat-
ing where a document begins and ends. At 
a minimum, and even if metadata are not 
specifically requested by a litigant, it is imper-
missible to downgrade ESI or a load file by 
eliminating the “means for permitting the 
use of electronic search tools.”
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Scheindlin to the bar: Cooperation is not optional
In assessing sanctions, the judge made clear that the courts’ patience is wearing thin.



Beyond dealing specifically with meta-
data, National Day Laborer called upon 
counsel to communicate and cooperate 
during the meet and confer. Cooperation 
may take several forms: limiting search 
terms and the number of custodians whose 
data are evaluated; setting date ranges; 
defining the scope of privilege logging; 
agreeing not to retrieve data that are diffi-
cult to access; agreeing on form of produc-
tion and setting clawback and sneak-peek 
arrangements.

In imposing an obligation to cooperate, 
Scheindlin raised the question of whether 
the existing methods for handling ESI and 
metadata are in line with the expanded 
duty. Debates about technology and meta-
data are simply a distraction from the prac-
tice of law. So why deal with negotiating 
and producing metadata and load files in 
the traditional sense at all? Isn’t there a 
way to conserve resources and minimize 
cost? If National Day Laborer teaches us any-
thing, it is that the bench has lost patience 
with resolving petty disputes over elec-
tronic document production. Cooperation 
is now the name of the game.

From a technology standpoint, there is 
no reason why this is not achievable. It is 
possible for opposing parties to house their 
unreviewed documents in a single shared 
database and segregate documents such 
that each party may view only its own. 
Once each party completes its review, with 
the press of a few buttons, responsive docu-
ments can be made available for viewing by 
the opposing party immediately. There is 
never a loss or degradation of metadata, 
disputes are eliminated, costs are shared 
and time lines are accelerated.

Much efficiency may be realized by shar-
ing databases in a discovery production. 
From a cost standpoint, hosting costs (often 
charged on a per-month and per-gigabyte 
basis) may be shared. Production costs will 
be virtually eliminated, as each party may 
produce data in unalterable native format. 
Multiple discovery vendors are removed 
from the equation in favor of a single, neu-
tral party.

The efficiencies are many. The time 
required to generate a production may 
be substantially reduced. All data will be 
available on an expedited basis in a shared 
database. Furthermore, special production 
requests (often made by sophisticated dis-
covery counsel) will be a thing of the past.

Finally, the need to create load files in 
multiple, often archaic, formats will be 
eliminated entirely, as the information 
otherwise contained in a load file will 
already be present in the shared database. 
Complications from misformatted files will 
disappear. In short, a significant part of 
the form-of-production debate could easily  
go away.

ThE FuTuRE iS now
Technology has advanced to the point 

that the risks of sharing databases for review 
and production are virtually eliminated. The 
same level of encryption used by banks and 
financial institutions is employed by most 
online review databases. User rights and 
credentials are assigned to eliminate the 
danger of providing access to the wrong 
party. Ethical walls are easily established.

It goes without saying that only neutral 
parties may maintain databases in adver-
sarial proceedings. Such companies must 
be thoroughly vetted and their security 
and confidentiality practices must follow 
detailed internal documentation. Tailored 
confidentiality agreements must be put in 
place ahead of database sharing.

For years, counsel have viewed discovery 
as an adversarial exercise. It is incumbent 
upon counsel to begin thinking more like 
businesspeople. The quest for cost-cutting 
and minimizing expenses must be brought 
to the forefront. However, in proceedings 
designed to be adversarial, as in the case of 
seeking to outspend an adversary, shared 
databases are less appropriate. In bankrupt-
cy cases, where interests are often aligned 
among multiple parties, shared databases 
are increasingly relevant.

In National Day Laborer, Scheindlin con-
cluded by writing: “Lawyers are all too 
ready to point the finger at the courts and 
the Rules [of Civil Procedure] for increasing 
the expense of litigation, but that expense 
could be greatly diminished if lawyers met 
their own obligations to ensure that docu-
ment production is handled as expeditious-
ly and inexpensively as possible. This can 
only be achieved through cooperation and 
communication.” The courts have spoken. 
Cooperation in discovery is now a mandate. 
Shared databases will increase in number 
as litigants begin to accept the National Day 
Laborer holding and find new and creative 
ways to put the obligation to cooperate into 
practice.
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